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I
Background and Context 

Rape and sexual violence in Sri Lanka, has gained greater visibility in the post war context 
due mainly to documentation and advocacy by local and international groups, focused 
on systemic violence against women and girls, including rape and sexual violence, during 
and in the aftermath of the armed conflict. Recent international reports by Freedom from 
Torture, the International Truth and Justice Project and the All Survivors Project have 
also highlighted the need to address male survivors of rape and other forms of sexual 
violence, and their right to justice and accountability. 

The need to ensure an effective accountability framework for all survivors of rape 
and sexual violence in conflict is of particular relevance in light of this Government’s 
commitment to establish transitional justice mechanisms, to ensure justice and 
accountability for human rights abuses committed during and immediately after the war.1 
Specific recognition of conflict related sexual violence has a direct impact on ensuring 
that the victim’s experiences are reflected in legal and other mechanisms and that rules 
of evidence and procedure match international standards for the treatment of victims of 
sexual violence in conflict. 

Despite local and international attention to the issue and the ‘hyper-visibility’ of rape 
and sexual violence in post war advocacy, significant challenges remain towards ensuring 
justice and accountability in a domestic context, not only for victims of SVC but also 
for all victim survivors of sexual violence in a general context.2 The normalization of 
violence and impunity of those in power, combined with the prevalence of dangerous 
gender stereotypes and male entitlement to create an environment, which is hostile 
and dangerous, particularly to women and girls, prevents them from seeking justice and 
redress. Too often victims are reluctant to report incidents due to shame, stigma, a fear 
of reprisals,3 and an unwillingness to subject themselves to a long and often fruitless legal 
process. 

To date, the Visuawamadu (2010) and Krishanthi Kumaraswamy (1996)4 cases remain 
the only instances where state officers have been held accountable for rape/sexual 
violence against women.5 The case of Sivamany Sinnathamby and Wijikala Nanthakumar 
(2001), two women who were raped and tortured while detained under the draconian 
Prevention of Terrorism Act (PTA), is symptomatic of the challenges facing/ faced by 
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victims, witnesses, and the justice system as a whole, in securing redress, dignity and 
protection for rape survivors. In this case, victims and witnesses were subjected to serious 
threats and intimidation. The case was transferred to a Sinhala majority area where the 
victims were alienated and further intimidated and was abandoned after five years of 
proceedings, as the victims finally gave up their struggle for justice before the Sri Lankan 
courts.6 

Apart from systemic procedural and institutional challenges including bias, delays, lack 
of capacity of all agencies involved, the battle for legal and social redress and restitution 
is severely affected by the lack of a conceptual or legal framework within which to 
understand and respond to the phenomenon of sexual violence in conflict, including 
rape. There is a clear lack of understanding, legally, of the crime of rape, sexual violence 
(not amounting to rape), its constituent elements, and the harm and/or damage suffered 
by the victim. 

The struggle to define sexual violence is a complex process, especially when considered in 
isolation of the experience of the victim and the harm suffered. While domestic courts in 
Sri Lanka remain confined within narrow definitions of rape, the framing has been dealt 
with extensively by international courts, in terms of what constitutes sexual violence, 
enumerating types of sexual violence, including rape and crimes of comparable gravity, 
the nexus between the crime and conflict, the acts involved (ie, whether it is limited to a 
penal-vaginal sexual penetration; or includes digital penetration or penetration with an 
object), who can be a perpetrator and victim of sexual violence (gender neutrality) and 
whether in terms of constituent elements, the focus should be on the presence of force 
or coercion or the absence of consent, to establish the crime of sexual violence. In this 
respect, all three branches of international law – international criminal law, international 
humanitarian law and international human rights law – complement and reinforce each 
other in prohibiting rape and sexual violence, and in ensuring justice for all victims. 

In a domestic context, the importance of a clear understanding and definition of rape is 
in ensuring that the accountability framework meets the needs and rights of victims, by 
ensuring that the crime is described in law in a manner that reflects the experience of the 
victim. Procedural impediments, including the practice of investigators and prosecutors 
and their attitude towards victim/complainants, must be adjusted to ensure a more 
victim centered approach with adequate information being given to the victim and full 
consideration for the victim’s experience of violence. 

The legal definitions, especially when viewed through narrow frames including the type 
of acts, and the presence or absence of consent, affect not only those women that seek 
justice, who are forced to fit their narrative within the existing and permissible frame, but 
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all survivors, who seek support services, social and community support, and who seek to 
come to terms with the harm caused to them. This is due to the pervasive influence of legal 
recognition and framing on how we, individually and as a society, define, recognize and 
build awareness of a crime that has far reaching consequences, especially in communities 
with increasing incidence of sexual violence, such as Sri Lanka.7 

In the context of armed conflict, the presence of force/threat and or coercion can be 
inferred from the attending circumstances of the conflict and the context, vitiating the 
need for evidence or a consideration of the presence or absence of consent. What is 
required is a clear commitment to recognize that crimes of sexual violence took place 
in the context of and/or linked to the armed conflict and that victims of such crimes 
would require specific provisions in terms of evidentiary burdens, procedures in court 
and protection at least to ensure justice and redress. 

The following sections will analyse existing domestic and international law and 
jurisprudence on the definitions of rape and sexual violence. In the absence of clear 
domestic case law on conflict related rape and its constituent elements, domestic cases 
have been analyzed for legal precedent on the definitions of rape and sexual violence 
in general and the approach of courts critiqued against international standards. While 
there are obvious limitations as to what is really achievable through rape prosecution for 
victims, domestic case law provides some insight into how the crime of rape and sexual 
violence is understood at least by courts. 
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II
Sexual Violence in Conflict 

under International Law 
The Geneva Conventions, customary international law, Statutes of the International Criminal 
Courts for the former Yugoslavia and Rwanda and finally, International Criminal Court 
(ICC), combine to prohibit rape and sexual violence in armed conflict. None of these bodies 
however, provide a clear definition of what constitutes rape and sexual violence. The Geneva 
Conventions refer to the ‘honor of the woman’ and other statutes seek to clarify the scope 
and extent of the crime by listing out the types of violations that are included in the crime. For 
instance the ICC criminalizes “rape, sexual slavery, enforced prostitution, forced pregnancy, 
enforced sterilization or any other form of sexual violence of comparable gravity”.8 

Given the lack of clear definition, barring the International Criminal Courts, international 
tribunals have developed their own definitions for sexual violence and the crime of rape, 
which has also been through a process of evolution. The following section analyses the 
various constituent elements of rape as defined by the tribunals. 

The Element of Coercion vs. Consent: 

In the Akayesu Case (ICTR, September 1998): the first international case to identify the 
elements of rape, defined rape as “a physical invasion of a sexual nature, committed on a 
person under circumstances which are coercive’’. By introducing the element of coercion 
and defining coercion as including not only a show of physical force but also “threats, 
intimidation, extortion and other forms of duress which prey on fear or desperation” 
and which may be inherent in armed conflict or military presence, Akayesu constitutes 
a landmark in defining sexual violence and rape in a broader frame of coercion without 
explicit reference to consent. What exactly would constitute sufficient gravity to amount to 
coercion would have to be considered on a case-by-case basis. 

In Furundžija, the ICTY in 1998, provided a more precise definition of rape as; (i) the sexual 
penetration, however slight: (a) of the vagina or anus of the victim by the penis of the 
perpetrator or any other object used by the perpetrator; or (b) of the mouth of the victim 
by the penis of the perpetrator; (ii) by coercion or force or threat of force against the victim 
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or a third person.9 This case therefore explicitly affirmed force or coercion, including threats 
to use force against a third person, as elements of the crime. 

Subsequent judgments mark a departure from the approach in Akayesu and Furundžija, by 
reverting to the common law element of consent. Kunarac (ICTY, February 2001) which was 
the first case to focus exclusively on rape and sexual violence, defined rape as “The sexual 
penetration, however slight: (a) of the vagina or anus of the victim by the penis of the 
perpetrator or any other object used by the perpetrator; or (b) of the mouth of the victim 
by the penis of the perpetrator; where such sexual penetration occurs without the consent 
of the victim. Consent for this purpose must be consent given voluntarily, as a result of the 
victim’s free will, assessed in the context of the surrounding circumstances. The ‘mens rea’ 
is the intention to effect this sexual penetration, and the knowledge that it occurs without 
the consent of the victim.”10

Although the tribunal recognized that true consent could not be given in wartime 
circumstances and that the presence of force or coercion would be evidence of non-consent, 
it rejected the argument that the presence of force or coercion constitutes an element of 
the crime of rape. This approach places the burden on the prosecution to prove the absence 
of consent and enables the defendant to raise a defense of a ‘mistake of fact’ ie- that the 
Defendant was under the mistaken belief that the victim had consented to the sexual act. 

Gacumbitsi (ICTR July 2006) 11, continued this trend, requiring the prosecution to prove 
beyond a reasonable doubt, the victim’s lack of consent and the perpetrator’s knowledge 
thereof, as elements of rape. Muhimana (ICTR 2005)12 and Bagosora (ICTR 2008)13 both 
affirmed that the presence of force or coercion could constitute evidence of the absence of 
consent, but would not be a constituent element per se. 

In the Brima, Kamera and Kanu case the Special Court for Sierra Leone (SCSL), underlined the 
requirement of consent, adding that in situations of armed conflict or detention, coercion is 
almost universal, whereby continuous resistance by the victim and physical force, or even 
threat of force by the perpetrator are not required to establish coercion.14 

The ICC

The passing of the Rome Statute and the linked Elements of Crimes, Rules of Evidence 
and Procedure of the ICC settled international law on this point, clearly focusing on the 
presence of ‘force or coercion’. The Rome Statute defines rape as "the invasion of the body 
of a person by conduct resulting in penetration, however slight, of any part of the body of 
the victim or of the perpetrator with a sexual organ, or of the anal or genital opening of 
the victim with any object or any other part of the body. To constitute rape, the invasion 
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must be committed by force, or by threat of force or coercion, such as that caused by 
fear of violence, duress, detention, psychological oppression or abuse of power, against 
such person or another person, or by taking advantage of a coercive environment, or the 
invasion was committed against a person incapable of giving genuine consent.”15

The focus is therefore on the presence of force or coercion, except in the case of those 
incapable of giving genuine consent due to age, mental or physical conditions, or infirmity.16. 
The mental element required is that the perpetrator committed the acts with intent and 
knowledge. In Katanga17 (ICC, March 2014) it was held that the absence of consent is not 
an element of rape under the ICC except in the circumstances of a person whose incapacity 
is taken advantage of. 

Types of Acts:

The Akayesu Judgement (ICTR 1998), provided a broad parameter for the nature of acts 
included within the definition of rape which includes forced oral or anal sex, as well as the 
insertion of a finger (digital penetration) or tongue into the vagina. Common law definitions 
have traditionally excluded such acts from the ambit of rape. In Furundžija, (ICTY 1998) and 
Kunarac (ICTY, February 2001), the tribunal recognized oral sex as a crime but failed to include 
forced digital penetration within the ambit of rape.18 The ICC has settled on a definition that 
includes a broad category of prohibited acts, including digital and tongue penetration. 

Perpetrators and Victims:

Akayesu (ICTR 1998) was also a landmark in defining rape in gender-neutral terms, where a 
male or a female could be a victim or a perpetrator. Traditional definitions of rape are gender 
particular, meaning that only a woman could be a victim of rape, and a woman could only 
be a perpetrator as an accomplice. The Furundizija (ICTY 1998) and Kunarac (ICTY, February 
2001) definitions, took a more traditional view presuming a male perpetrator, unless the 
woman was an accomplice or used an object, but recognized that a victim could be male or 
female. The ICC definition, in contrast, is gender neutral in terms of victim and perpetrator. 

The Scope of Sexual Violence (not amounting to Rape)

Parallel to the evolving definition of the crime of rape, international tribunals have 
struggled to clarify the scope and extent of what constitutes “sexual violence” where the 
acts committed do not fall within the definition of rape. 
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In Akayesu (ICTR, September 1998): the trial chamber held that sexual violence is “any act of 
a sexual nature which is committed on a person under circumstances which are coercive”. 
While an act of sexual nature can be very broad, the Chamber stated that, “sexual violence 
is not limited to physical invasion of the human body and may include acts which do not 
involve penetration or even physical contact”.19

Under the ICC, sexual violence is determined against an act, which is demonstrably and 
qualitatively “sexual”. What constitutes an act of a “sexual nature” and whether or not an 
act is of sufficient or comparable gravity has been assessed on a case-by-case basis without 
clear parameters, which reflect the experience of victims. 

In the Uhuru Kenyatta case for instance, the ICC failed to recognize the forced circumcision 
of men as a form of punishment as constituting sexual violence stating that “not every act 
of violence which targets parts of the body commonly associated with sexuality should be 
considered an act of sexual violence” and further that “the determination of whether an act 
is of a sexual nature is inherently a question of fact”.

Even if the acts were accepted as being sexual in nature, the charges could also be rejected 
on the grounds of failing to meet the test of comparable gravity. For instance, in a case 
in Bemba, the accused, who had forced women to undress in order to publicly humiliate 
them, were convicted of rape as a crime against humanity and a war crime. However, this 
was not held as maintainable on the grounds that they were not of comparable gravity 
to other enumerated acts.20 

The issue, for equality of justice, is how matters of comparable gravity, or whether or not 
an act is of sexual nature, should be assessed, and whether it should include a reference to 
the victims or the affected community. 

Conflict Related Sexual Violence 

The term “conflict-related sexual violence” is not defined in international treaties, but is 
referred to as synonymous with the crime of sexual violence, which falls under the scope of 
IHL regulation. The International Committee of the Red Cross (ICRC) describes sexual violence 
in the context of armed conflict as “acts of a sexual nature imposed by force, or coercion, such 
as that caused by fear of violence, duress, detention, psychological oppression or abuse of 
power directed against any victim – man, woman, boy or girl. Taking advantage of a coercive 
environment or of the victim’s incapacity to give genuine consent is also a form of coercion. 
Sexual violence encompasses: rape, sexual slavery, forced prostitution, forced pregnancy, 
forced sterilization, or any other form of sexual violence of a comparable gravity”.21
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Conflict not amounting to Armed Conflict 

However there may also be circumstances of sexual violence in situations of conflict which 
do not qualify as “armed conflict” for the purpose of IHL, as evidenced in the Report of the 
United Nations Secretary General on conflict related sexual violence (2013) which defines 
“conflict-related sexual violence” as referring to rape, sexual slavery, forced prostitution, 
forced pregnancy, enforced sterilization and other forms of sexual violence of comparable 
gravity perpetrated against women, men, girls or boys that is linked, directly or indirectly 
(temporally, geographically or causally), to a conflict. This link may be evident in the profile 
of the perpetrator; the profile of the victim; in a climate of impunity or State collapse; in 
the cross-border dimensions; and/or in violation of the terms of a ceasefire agreement.22

The requirement of direct nexus to armed conflict 

IHL applies only to those acts that have a direct, or at least sufficient, link or nexus to an 
armed conflict as defined by the ICTY in Kunarac. The tribunal held that an armed conflict 
is what distinguishes a war crime from a domestic offence and therefore the “existence of 
an armed conflict must at a minimum have played a substantial part in the perpetrator’s 
ability to commit it, his decision to commit it, the manner in which it was committed or the 
purpose for which it was committed”.

The ICC Elements of Crimes provide a broader interpretation: for a war crime to exist, it 
must be committed “in the context of and associated with” an armed conflict. 

For instance, if in the context of the armed conflict, a military commander rapes a person who 
has been detained under the Prevention of Terrorism Act, this clearly constitutes a violation 
of IHL as well as human rights law. The fact that the crime was committed during the armed 
conflict and was sufficiently connected to the conflict (by virtue of the person being detained 
under the PTA) is sufficient nexus to distinguish this from a general incident of sexual violence. 

In sum, despite its checkered evolution, international law provides substantial protection to 
victims of sexual violence in armed conflict through a combination of international criminal 
law, IHL and the increasing inclusion of human rights law, particularly the prohibition 
against torture and all forms of inhuman or degrading treatment, sexual integrity, sexual 
autonomy, sexual equality and right to human dignity as well as consideration of case by 
case approach, including consideration of the context of force and coercion and the extent 
of abuse of power and balance of power between the victim and perpetrator. 

An important lesson for domestic courts aiming to address sexual violence in conflict is the 
focus on force or coercion as an element of crime re-established by the ICC statute, which 
serves to provide a more accurate assessment of the crime and focuses on the context and 
the perpetrator as against the conduct of the victim. 
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III
Domestic Prosecution 

Given the slow pace, high costs and other issues of ownership and the transformative 
potential of international prosecutions, national legal systems play a critical role in ending 
impunity and ensuring accountability for conflict affected or conflict period sexual violence 
crimes. There is increasing pressure for domestic laws to enable prosecution of such 
crimes and to explicitly recognize the crisis of sexual violence in conflict, either by adopting 
the Rome Statute in domestic law, or by enacting specific legislation such as the case in 
Columbia. 

Kenya, Uganda, Liberia and Sierra Leone have domesticated the Rome Statute. National 
courts not only have their normal jurisdiction to hear cases of “general” sexual violence 
(i.e. not related to armed conflict or other situations of violence), but can also adjudicate 
cases of sexual violence committed as an international crime – that is, as a war crime, crime 
against humanity or an act of genocide. 

In Colombia, the Constitutional Court which has played a significant role in prosecuting 
conflict related sexual violence by identifying and compelling the state to prosecute 
prioritized cases23 has defined sexual violence against women as “a habitual, extensive, 
systematic, and invisible practice in the Colombian armed conflict”. Specific laws have been 
enacted to establish an effective framework for the protection of women from violence 
in both private and public realms and to support the implementation of adequate public 
policies (Law 1257 in 2008) and to improve access to justice for survivors of conflict-related 
sexual violence (Law 1719 of 2014). 

However, there are still challenges to justice in national systems, including institutional 
and structural bias, stigma and shame, which impact a victim’s ability to report crimes and 
capacity issues throughout the justice system. In some countries, which have domesticated 
the Rome Statute, there is also incongruence, in the definition of sexual violence in national 
penal provisions. For example, the Ugandan penal code contains a gender-specific definition 
of rape while the international definition is gender neutral. 
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IV
Sri Lankan Law and 

Jurisprudence 
Sri Lankan law prohibits rape and sexual violence against women, as proscribed under the 
Penal Code, which includes provisions relating to rape, statutory rape of girls under the age 
of 16, grave sexual abuse and sexual harassment. Constitutional safeguards, particularly the 
prohibition of Torture and all forms of inhuman or degrading treatment and punishment 
under Article 11, also provide a formal medium of redress where rape is recognized as 
torture. Other laws, including the Torture Act and the recently enacted Victim and Witness 
Protection Act, are also means through which victims may obtain redress and protection, 
at least in theory. 

In practice, the prosecution of crimes of rape and sexual violence fall well short of 
securing the rights and expectations of victims, including the rights to protection, justice 
and reparations, not only due to deficiencies in definition and framing but also due to 
institutional challenges, cultural biases and dangerous gender stereotypes that prevent 
victims from reporting and bearing witness to crimes. 

The following section provides an overview and analysis of the different legal provisions 
and constitutional safeguards, and analyses the jurisprudence of domestic courts in cases 
of rape and sexual abuse in terms of defining and framing the crimes of rape and sexual 
violence. 

Constitutional Safeguards 

Sri Lanka’s Constitution provides a general protection against violence. Article 11 guarantees 
that no person shall be subjected to harassment, or inhuman and cruel treatment 
or punishment and Article 12 guarantees formal equality to all citizens and prohibits 
discrimination on the basis of sex (Article 12). The Constitution also contains a provision 
for temporary special measures to achieve substantive equality in terms of Article 12(4). 
Despite this, several laws that discriminate and oppress women, continue to remain on 
the statute books, mainly due to a saving clause (Article 16) of the Constitution, which 
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grants pre-constitutional legislation (that is laws passed before the enactment of the 1978 
Constitution, including the Penal Code, and Personal Laws immunity from challenge on the 
basis of violating fundamental rights). 

Significantly, the Constitutional protection against non-discrimination does not include the 
categories of gender identity or sexual orientation. The Constitution also does not guarantee 
the right to bodily integrity and/or privacy. While incidents of sexual violence by state 
officers can be adjudicated on the grounds of torture in terms of Article 11, the inclusion of 
a right to bodily integrity would give a direct and free standing right of challenge to a victim 
of sexual violence, and an expanded definition of non-discrimination would also provide a 
broader platform for asserting rights vis-à-vis the state. Constitutional remedies are only 
available against the State and do not apply to private actors. There is also no justiciable 
right to access to justice, which would provide a means by which victims of sexual violence 
could hold the State to account for failing to provide effective redress and judicial remedies 
for crimes committed against them. 

The Penal Code

The Penal Code as amended in 1995 contains the most significant legal protections against 
rape and sexual violence in Sri Lanka. The Evidence Ordinance and the Code of Criminal 
Procedure provide the procedure and rules of evidence for prosecuting an offence of rape. 

Rape

The offence of Rape is defined under Section 363 of the Penal Code and applies to all victims 
of rape, including those affected by the armed conflict. There is no specific definition or 
recognition of conflict related rape or sexual violence in Sri Lanka or any reference in law to 
the international definition of the crime. Under the Penal Code, rape refers to forced sexual 
intercourse/penetration by a man of a woman without her consent. The issue of consent 
is deemed immaterial in circumstances where the woman is under the age of 16 (statutory 
rape), is of unsound mind or in a state of intoxication caused by drugs or alcohol given to 
her by the perpetrator or some other person, where the woman believes the perpetrator to 
be her husband or where her consent is obtained through force, threats, intimidation, the 
fear of injury and/or death, or while she was in unlawful detention. 

The explanation to the section provides that “Evidence of resistance such as physical injuries 
to the body is not essential to prove that sexual intercourse took place without consent.” 
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Rape narrowly defined

Sri Lankan law is confined to an extremely narrow definition of rape, focusing on the 
absence of consent to penal-vaginal penetration by a man of a woman. The presence of 
force or coercion is only considered as evidence of the lack of true consent and not as a 
constituent element per se. Male victims of rape, including boys under the age of 16, are 
excluded from the definition. 

Focus on Consent

Although in an armed conflict context, it may be argued that the existence of conflict 
vitiates the possibility of true consent, the focus on consent places the victim and not the 
perpetrator at the center of a rape trial, focusing on her credibility, trustworthiness and, 
although technically not required, the element of independent corroboration as discussed 
below. The definition does not include incidents of extortion by threats against a third party, 
commonly seen in documented cases of conflict related sexual violence. 

Male victims

The exclusion of men and boys is also significant in light of documented cases pointing to the 
prevalence of rape and sexual violence against men and boys, especially those detained by 
security forces under the draconian Prevention of Terrorism Act, which permits prolonged 
administrative detention without the possibility of judicial review. 

Custodial Rape and Gang Rape

Section 364(2) of Sri Lanka’s Penal Code includes provisions that recognize custodial rape 
and gang rape as graver forms of rape. The Penal Code lists gang rape and custodial rape as 
aggravating circumstances for sentencing. The Penal Code identifies that acts committed 
by public officers or persons of authority, against a woman in custody or a woman who has 
been wrongfully restrained, or by a person on the management or staff of a home or other 
place of custody for women inmates, constitutes custodial rape. Despite credible reports 
of custodial rape and sexual violence against women falling within the definition of Section 
364(2), carried out by the armed forces in the context of the armed conflict, there have 
been very few prosecutions for rape.24

A notable exception is the case of Vijitha Yogalingum who was raped and tortured in custody 
by the police while in detention, wherein the Supreme Court held that 7 respondents 
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had violated her fundamental right under Article 11 (prohibition of torture) under the 
Constitution.25 

Grave Sexual Abuse 

Section 365B which was introduced through the 1995 Amendments to the Penal Code, 
covers crimes of sexual violence not amounting to rape. Notably, the section is gender 
neutral and includes a wide range of acts of a sexual nature committed against a person 
without his or her consent by the use of any part of the human body or object on any 
part of the body of the victim. Similar to Section 363, the issue of consent is immaterial 
where the person is in unlawful detention or is incapable of giving consent on account of 
intoxication or unsound mind. 

Sexual Harassment 

Section 345 of the Penal Code, proscribes sexual harassment as assault or use of criminal 
force or use of words or actions which cause sexual annoyance or sexual harassment to 
another person. This provision is of relevance, especially in the context of former conflict 
affected areas in the North and East which are highly militarized, even in the aftermath of 
the war where women have complained of routine harassment by military officers. Women 
who are forced to engage with the military for various reasons, including obtaining basic 
services and those seeking information regarding missing or detained loved ones, have also 
complained of verbal and physical harassment at the hands of the armed forces and police. 
To date, there has been no known case of prosecution for sexual harassment in the context 
of the armed conflict. 

The Torture Act, 1994: Although the Torture Act is seldom used against perpetrators of 
Torture, it can technically include incidents of rape and sexual violence and could be of 
particular relevance in cases of conflict related sexual violence. In a case involving the rape 
of two women in Mannar the prosecutors elected to frame charges under the Torture Act, 
instead of the Penal Code, despite advocacy by women’s groups, that the crime should be 
prosecuted as a sexual offence. This case has dragged on for several years and is currently 
laid by since both women have been compelled to leave the country. 

Bribery Act: At present the Bribery Act, does not cover incidents of sexual bribery, which is 
relevant in a peacetime context and important due to complaints of such incidents in former 
conflict affected areas in the North and East. The NHRAP 2017-2021 has recommended 
amendments to the Bribery Act to address this issue. 
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Victim and Witness Protection Act: this legislation passed in 2015, is a significant step 
towards protecting the rights of victims and witnesses against reprisals and further attack, 
especially in the context of victims of the armed conflict. There are, however, several issues 
with the implementation of the Act, which is yet to be fully operationalized, especially with 
the level of trust and confidence that victims could be realistically expected to place in a 
victim and witness protection unit. This is because the unit, as currently envisaged, will 
form a part of the police force and will not be independent of its hierarchy and influence. In 
a culture where police brutality, corruption and the attitude towards women, in particular, 
are ingrained and regressive, and where in the context of the conflict, the perpetrators are 
members of the armed forces, activists recommend the setting up of a separate unit, which 
is independent of the police hierarchy. 

Sri Lankan Jurisprudence 

Visuawamadu Case

On 6th October 2015, the Jaffna High Court (in case no. 1569/12) convicted 4 military 
personnel of gang rape and sexual harassment against two returnees in Visuvamadu, 
Killinochchi District in the North of Sri Lanka in June 2010. Both women had been displaced 
multiple times and had returned to their land from the Menik Farm IDP camp. Four military 
officers, visited their homes in the night, assaulted the women and children, gang raped one 
woman and sexually assaulted the other. The police initially refused to record the complaint 
of the gang rape victim and asked her to lodge a complaint with the military. The victim was 
offered money by the military, to maintain her silence regarding the rape and when she 
refused, she was kept in military detention until the police arrived to record her complaint. 
The women identified the four perpetrators in an identification parade. By November 2010, 
all four perpetrators had been released on bail, following which one perpetrator absconded 
and has been tried in absentia. The landmark judgment of the Jaffna High Court sentenced 
the soldiers to 20 years rigorous imprisonment, compensation of 500,000 and a fine to be 
paid to the gang rape victim and a further five years rigorous imprisonment, compensation 
of Rs.100,000 and a fine for the victim of sexual assault.

Krishanthi Kumaraswamy Case

Previously, in 1998, in the Krishanthi Kumaraswamy Rape Case, a trial at bar found five 
military officers and a policeman guilty of the abduction, rape and murder of a 17 year old 
school girl in the Jaffna District and the murder of three other members of her family. In 
2004 the Supreme Court upheld the conviction of all the accused. 
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Despite documented evidence of systemic rape and sexual abuse against women and men 
by the armed forces during and after the war, the Visuvamadu and Krishanthi Kumaraswamy 
cases represent rare instances of successful prosecution of crimes of rape and sexual 
violence against state officers in the context of the conflict. 

In the absence of specific case law on the issue, the following section analyses the response of 
Sri Lankan appellate courts, mainly the Court of Appeal and the Supreme Court, to cases of rape 
and sexual violence in general, in order to identify gaps and obstacles in the current legal system 
on how conflict related sexual violence could be framed and understood in domestic courts

Limitations in judicial approaches to sexual violence:

Cases referred to, provide a guide to the manner in which rape and sexual violence are defined 
and its constituent elements identified by Court. Broadly, the attitude of judges in Sri Lanka, 
represent a serious gap in understanding and applying current, progressive approaches to the 
definition and prosecution of rape in a manner that is victim centered and justice and rights 
oriented. The decisions also indicate how rape myths and gender stereotypes are pervasive 
through the legal system and how it impacts the victim’s right to redress and justice. This is 
separate to the procedural and systemic challenges faced by victims, including the lack of 
protection, information and knowledge, access to prosecutors, delays, and their treatment at 
the hands of investigators, defense lawyers and the court officials. 

Penetration

In Jayathilaka v. Attorney General (2008)26 the court clarified the requirement of penetration 
for the offence of rape as distinguished from grave sexual abuse, stating: “In a charge of rape 
the prosecution must prove the penetration. In a charge of grave sexual abuse prosecution 
is not required to prove penetration. Thus the ingredients in a charge of rape are different 
from the ingredients that must be proved in a charge of grave sexual abuse.” 

Emphasis on consent as a constituent element of rape: 

Sri Lankan law follows the common law approach of emphasizing the absence of consent 
as criteria for rape. Focusing on the absence of consent and its assessment places the 
complainant at the center of scrutiny in the courtroom. As one writer points out, “force, 
threats, and coercion focus on the acts of the accused, whereas voluntary consent relates 
to the mental state of the victim”. The problems with the ‘absence of consent’ approach 
are exacerbated in cases of conflict related rape and sexual violence, where the possibility 
of giving true consent are non-existent or drastically reduced.27
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The emphasis on consent, which places an undue emphasis on the Victim and her conduct, 
enables judges to employ various methods of ensuring the creditworthiness of the victim’s 
testimony, including evidence of resistance on the body of the victim,28 independent third 
party corroboration,29 and the test of probability,30 none of which are required under Sri 
Lankan law.31

In Inoka Gallage V. Kamal Addararachchi,32 (2002), the Supreme Court recognized that “a 
mere act of submission does not involve consent” and that “Submission of her (prosecutrix) 
body under the influence of fear or terror is not consent”. However, in overturning the High 
Court conviction, the court held that in cases where it is the word of the victim against 
the accused “then consent becomes a matter of inference to be made from evidence of 
previous or contemporaneous acts and conduct and other attendant circumstances”, thereby 
introducing an assessment of the victim’s conduct into the constituent elements of rape. 

The character of the victim and the accused has also been considered as relevant by judges. 
In the case of Suppaiya Rajendran v. Hon. Attorney General,33 in which the victim was a 
domestic worker in the accused’s house, the court held that “The offence of rape is having 
sexual intercourse with a woman against her will and without her consent. Obtaining the 
consent by seduction does not come within the scope of the offence of rape.” 

The manner in which judges have dealt with these issues indicate strong judicial bias and the 
prevalence of dangerous rape myths and stereotypes in judicial thinking which determine 
the manner in which rape and sexual violence are framed and prosecuted in Sri Lanka. 

Even in the absence of sufficient case law on conflict related sexual violence, an analysis of 
the existing framework indicates an inability of the legal system, both in terms of substantive 
law, process and its application in court, to address the reality of the victim’s experiences 
and to ensure justice, protection and redress to victims. 

The issues raised in a general context are heightened in instances of conflict related rape 
and sexual violence, where the perpetrators are the armed forces and the attendant 
circumstances, including a high degree of militarization, systemic impunity and widespread 
human rights violations against a civilian population, negate the possibility of true consent. 

The current definition of rape and sexual violence fails to recognize, categorically, the 
element of force or coercion, giving grounds for individual judges to make determinations 
on their own assessment of the circumstances of the case. The role of investigators, 
prosecutors, and defense counsel in shaping the manner in which such cases are addressed 
through the judicial system must be guided and bound by the rules, laws and procedures 
established under international law to ensure that victim’s rights are realized. 
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Recommendations 
1. From an accountability perspective, ensuring sustained and continuous engagement 

with all relevant state actors including investigators, medical professionals, prosecutors, 
judges, on the particular experience of sexual violence in conflict for male and female 
victims, to build awareness of the issue as a specific category of violence and ensure 
accurate framing and understanding of the offence within the justice system.

2. Beyond legal accountability, ensuring that conflict related sexual violence, as an 
experience and also the impact on survivors, is understood and recognized by all 
support and service providers (both state and non-state). The absence of accurate legal 
definitions should not deter better understanding and an inclusive victim centered 
approach in other areas, especially in the field of protection, medical and psychosocial 
care. 

3. Specific legislation and/or amendment to existing penal provisions and laws of evidence 
and procedure to recognize and address conflict related sexual violence, including 
changes to the substantive law, which includes a broader definition of rape and sexual 
violence capable of capturing the experience of all victims and survivors. 

4. It is recommended that the legal definition and recognition of SVC should be reflected 
in the Penal Code in order to avoid creating two parallel systems with inconsistent or 
incongruous definitions of rape and sexual violence for conflict related victims and 
others. 

5. Amendments to the Constitution of Sri Lanka, to include the right to bodily integrity and 
access to justice and justiciable fundamental rights; in order to ensure that victims of 
sexual violence have a free standing right of challenge before the Supreme Court, and 
are not compelled to file action under the prohibition of torture under Article 11. 

6. A right of access to justice will also provide victims the opportunity to seek redress 
for the failure by the state to ensure effective and timely justice and redress which is 
of particular relevance in the domestic context where victims face systemic delays of 
several years (up to 10 years or more in some cases) before obtaining redress. 

7. Amendments to the Penal Code, to expand the definition of rape, to include both male 
and female victims and perpetrators, include a wide range of acts including oral, anal 
and/or penetration of any organ of the body of the victim, however slight, with any 
organ or object by the perpetrator including digital penetration.

8. Amendments to the Penal Code with regard to rape to include threats against a third 
person as a circumstance which would vitiate the possibility of consent.
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9. Amendments to the Penal Code with regard to Rape, to vitiate the possibility of consent 
where the person is incapable of giving consent when under the influence of drugs or 
alcohol regardless of whether the substance was administered by the perpetrator, a 
third person or the victim. In circumstances where substances were administered by 
the perpetrator, or a third person, it would be considered an aggravated offence for the 
purpose of punishment. 

10. Repeal the regressive provisions on unnatural offences under the Penal Code, which 
have been used to propagate dangerous stereotypes and persecute members of the 
LGBTIQ community, and which by their presence in the law, have an impact on the 
ability of male victims of sexual violence to report such crimes.

11. Rules of evidence must consider the realities of investigating and prosecuting wartime 
rape and sexual violence including difficulties in evidence gathering and preservation 
and must consider the fact that the presence of force and a coercive environment can 
be objectively established in the context of an armed conflict thereby removing the 
possibility of genuine consent. 

12. Victim and witness protection must ensure that those complaining against military 
officers are ensured protection, including the guarantee of confidentiality and facilitating 
complaints and testimonies by those currently living outside Sri Lanka, who are unable 
to return for fear of reprisal.

13. Rape and sexual violence must be recognized as a heinous crime, which carries a burden 
of shame and stigma for all survivors. In law, policy and institutional practice, the 
experience of survivors and the harm suffered must guide responses, particularly with 
reference to the circumstances of conflict related sexual violence and rape including 
those who are compelled to live in highly militarized and vulnerable environments.

14. Amend the Bribery Act to include Sexual Bribery and Extortion as an offence while 
recognizing the prevalence, specific harm and impact of sexual bribery in the context of 
the armed conflict.

15. Amend the Victim and Witness Protection Act to ensure that the act is implemented 
through a division of the police, that is independent of the general police hierarchy, 
with particular emphasis on the need for protection in incidents of complaints against 
police and military officers, such as is the case in conflict related sexual violence. 

16. Judicial training and awareness building on international law and best practice in 
prosecuting crimes of rape and sexual violence, especially with regard to the treatment 
of victims, criteria for assessing the credibility of witness testimony, and doing away 
with the requirement of corroboration, evidence of resistance and any references to 
the victim’s past conduct. 

17. Attorney General - Prosecutorial procedure must be victim centered and exercise due 
diligence in determining what cases to prosecute, avoidance of delays including in the 
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framing of charges, provision of information and guidance to victims at every step and 
ensuring victim and witness protection. 

18. The current practice, where the Attorney General’s Department does not engage with 
the victim/complainant when preparing for trial must be changed to ensure that the 
trial proceeds with full information and discussion with the victim. Currently victims are 
unaware of the status of their case for several years, especially where the file is pending 
AG instruction before charges are framed in the High Court. 

19. Recognizing the inherent conflict of interest in the multiple roles played by the Attorney 
General, which is responsible for advising and representing the State AND prosecuting 
criminals, including state officers accused of rape, sexual violence and other violations. It 
is important to ensure structural change through the creation of a separate Department 
of Public Prosecutions in order to minimize such conflict and increase public confidence 
in this aspect of the justice system. 

20. Responses, including police, legal and judicial responses, must be exercised with due 
diligence in a manner that is victim centered and recognizes and respects the rights of 
survivors to speedy and effective redress and to be treated with dignity and equality at 
every step of the process. 

21. Greater awareness and understanding is necessary among state and non-state 
actors, including lawyers and the judiciary, about the gendered aspects of rape and 
sexual violence, and the danger of admitting gender stereotypes and rape myths into 
institutional and judicial responses to sexualized crime. 

22. Identify and address aspects of the legal process, particularly delays, and the treatment 
of victims by judges and lawyers that perpetuate shame and stigma throughout the 
process and which hinder the victim’s access to justice. 
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